United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD. 



PRINTED MARCH 23, 1921. 




Court of Appeals of the District of Columbia. 


APRIL TERM, 1921. 

No. 3610. 


EDWARD M. DRESLIN, APPELLANT, 

V8. 

WM. S. PHILLIPS, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Original. Print. 

Caption . a 1 

Complaint in the municipal court. 1 1 

Summons in the municipal court. 2 2 

Marshal’s return in the municipal court. 2 2 

Judgment in the municipal court. 3 3 

Undertaking on appeal in the municipal court. 3 3 

Certificate of municipal court on appeal. 4 4 

Motion to dismiss appeal. 5 4 

Petition to correct record. 6 5 

Petition to correct record considered and prayers of petition de¬ 
nied; motion to dismiss appeal granted. 8 6 

Appeal noted. 9 7 

Memorandum: Undertaking on appeal approved and filed. 9 7 

Assignment of errors. 9 7 

Designation of record. 10 7 

Clerk’s certificate. 12 8 


Judd & Detweiler (Inc.), Printers, Washington, D. C., March 17, 1921. 


















Court of Appeals of the District of Columbia. 


No. 3510. 

Edward M. Dreslin, Appellant, 

vs. 

Wm. S. Phillips. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 64817. 

Wm. S. Phillips, Plaintiff, 
vs. 

Edward Draslyn, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Complaint in the Municipal Court. 

Filed December 9, 1920. 

In the Supreme Court of the District of Columbia. 

i 

At Law. 

No. 64817. 

Wm. S. Phillips, Plaintiff, 

vs. 

Edward Draslyn, Defendant. 

District of Columbia, To wit: 

Your Complainant, Wm. S. Phillips, being first duly sworn accord¬ 
ing to law, states that he is entitled to the possession of the premises 
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205 V Street Northeast, Washington, D. C. located in the District of 
Columbia, and that the same is unlawfully detained from him and 
held without right by the defendant Edward Draslyn to whom the 
complainant has heretofore rented the said premises as a- monthly 
tenant, and whose tenancy and estate has been determined by the 
service of a due notice to quit. Complainant therefore prays that 
a Summons be issued commanding the defendant to appear and 
show cause why judgment should not be given against him for the • 
restitution of the possession of said premises 205 V Street Northeast, 
Washington, D. C. and costs of this suit. 

WM. S. PHILLIPS, 

Complainant. 


Subscribed and sworn to before me this 6th day of November, A. 
D. 1920. 


[seal.] 


W. L. KING, 

Notary Public, D. C. 
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Summons in the Municipal Court. 


* * * * * * * 


The President of the United States to the defendant, Edward Draslyn, 

Greeting: 

You are hereby summoned to appear in this Court on the 19 day 
of Nov. A. D., 1920, at ten o’clock A. M., to answer the plaintiff’s 
complaint and show cause why judgment should not be given against 
you for the restitution of the possession of the premises described in 
the complaint under oath filed herein by said plaintiff and costs of 
this suit, and in case of your failure so to appear and answer, the suit 
will be proceeded with as in case of default. 


Witness the Honorable Judges of said Court this 6th day of Nov. 
A. D., 1920. 

BLANCHE NEFF, [seal.] 

Clerk. 

By H. M. HULL, 

Assistant Clerk. 


1.00 Pd. Clerk. 


Marshal's Return. 


11 / 8 / 20 . 


Summoned as within directed, Deft. 

MAURICE SPLAIN, 

U. S. Marshal, 

By BENNETT, 

Deputy Marshal. 
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Judgment in the Municipal Court. 


November 19th, 1920. 

Judgment for plaintiff for possession of the within described 
premises after trial, with costs. 

(Appeal noted.) 


ROBT. E. MATTINGLY, 

Judge. 


Undertaking on Appeal in the Municipal Court. 

* * * * * * * 

The defendant desiring to appeal from the judgment of the said 
court rendered against him in the above-entitled cause on the 20th 
day of Nov., 1920, to the Supreme Court of the District of Columbia, 
and Fidelity and Deposit Company of Maryland, his surety, hereby 
appearing and submitting to the jurisdiction of the said Supreme 
Court of the District of Columbia, undertake jointly and severally 
to abide by and pay the said judgment if it shall be affirmed, together 
with the costs of the appeal, and all intervening damages to the 
leased property, and compensation for the use and occupation thereof 
from the date of the said judgment to the date of its affirmance, 
which said judgment, if affirmed, may be rendered against them by 
said appellate court jointly, or either of them separately, in this 
case, for the amount of the judgment so affirmed and the interven¬ 
ing damages, compensation and costs aforesaid. 

Signed this 30th day of Nov., A. D. 1920. 

EDWARD DRESLIN. 

FIDELITY AND DEPOSIT CO. OF MD. 

B. E. GERMANN, [seal.] 

Atty. in Fact. 

Witnesse-: 

GEO. P. HART. 

J. B. PARKER. 

4 Approved Nov. 30, A. D. 1920. 

ROBT. E. MATTINGLY, 

Judge. 


Surety duly qualified Nov. 30, 1920. 

Geo. H. Price, Riggs Bldg., Process Agt. 

BLANCHE NEFF, 

Clerk M. C. D. C . 
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Certificate of Municipal Court on Appeal. 
****** 


Date. 


Proceedings. 


1920. 


Nov. 6. 
“ 6 . 

“ 8 . 
“ 19. 

44 19. 

41 30. 

Dec. 8. 


Attorney for plaintiff:-. 

Attorney for defendant: Geo. P. Hart. 

Sworn complaint filed. 

Summons and copy issued, returnable Nov. 19, 1920, at 
10 A. M. 

Summons returned “Personal service.” 

Trial and contest. 

Judgment for plaintiff for possession of the within de¬ 
scribed premises with costs. (Appeal noted.) 

Appeal, undertaking on, filed and approved with the 
Fidelity and Deposit Co. of Md. as surety. 

Certificate of Appeal and all papers in case filed with 
Clerk of Supreme Court, D. C., and Appellant noti¬ 
fied. 


This is to certify, that the foregoing is a true copy of the Docket 
Entries and of all the proceedings had before the said Court 
5 in the above cause, and that the annexed documents are all 
the original papers filed in said cause. 


Witness, The Honorable Judges of said Court this 8th day of 
Dec. A. D. 1920. 


Costs paid by Plaintiff, $2.85. 
Costs paid by Defendant, $1.00. 


BLANCHE NEFF, 

Clerk, 

By H. M. HULL, 

Assistant Clerk. 


Motion to Dismiss Appeal. 

Filed December 14, 1920. 

******* 

Now comes the plaintiff, Wm. S. Phillips, — appearing specially 
for the purpose of this motion and no other, moves the Court to 
dismiss the appeal in this suit for the reason that no undertaking 
was given, nor approved by the Court below, within the time limited 
and prescribed by section numbered thirty-one of the Code of Laws 
of the District of Columbia. 

THOMAS O. KING, 

Attorney for Plaintiff. 
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To R. M. Hudson, Esq., 

Attorney for Defendant: 

Take notice that the aforegoing will be calendared for hearing 
on the seventeenth dary of December, 1920, at ten o’clock 
6 A. M. or as soon thereafter as counsel may be heard. 

THOMAS O. KING, 

Attorney for Plaintiff. 


Service of copy accepted this 14 day of December, 1920. 

R. M. HUDSON, 
Attorney for Defendant. 


Petition to Correct Record. 

Filed December 22, 1920. 

******* 

The Petitioner, Edward Draslyn, the Defendant in the above ac¬ 
tion, prays to be permitted to file this Petition herein and showeth 
unto the Court the following cause. 

1. That on November 19, 1920, this cause came before the Munic¬ 
ipal Court for trial and this Petitioner and his then attorney were 
there and the trial proceeded with and the Court intimated the 
decision would be in favor of this Petitioner, whereupon counsel 
for the Plaintiff in that cause asked the Court for time to present 
authorities and the case went over until Saturday, November 20, 
1920, when the parties all appeared again, this Petitioner being 
present and the Court again further considered the matter and ren¬ 
dered judgment for the Plaintiff therein for possession and this 
Petitioner then and there in open Court noted an appeal to this 
Court. 

2. That this Petitioner on November 22, 1920, duly ex- 
7 ecuted the appeal undertaking in that L. and T. action, 
No. 191,904 in the Municipal Court, and arranged with the 
Fidelity and Deposit Company of Maryland, a duly authorized and 
licensed bonding company acceptable to this Court and the Munic¬ 
ipal Court of the District of Columbia; that the said Fidelity and 
Deposit Company of Maryland did afterward execute as surety the 
said appeal undertaking and the same was filed and approved No¬ 
vember 30, 1920, before noon (before twelve o’clock M.). 

Wherefore, the premises considered, this Petitioner prays: 

1. That he may be permitted to file this Petition in this action. 

2. That the appeal bond in this action be held valid and properly 
executed, filed and approved within the time required by Statute; 
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that the judgment of the Municipal Court be declared to be actually 
entered on November 20, 1920. 

3. That this appeal be retained on the docket of the Court and 
put on the trial calendar and the issue of fact herein be determined 
before a jury. 

4. That this Petitioner be granted his costs. 

EDWARD M. DRESLIN, 

Petitioner. 


RAYMOND M. HUDSON, 

Attorney for Petitioner. 


I, Edward Dreslyn, being first duly sworn, depose and state that 
the facts set out in the foregoing Petition are, of my knowl- 
8 edge, true, and those on which I am informed, I believe to 
be true. 

EDWARD M. DRESLIN. 


Subscribed and sworn to before me this 18th day of December, 
1920, in the District of Columbia by Edward Dreslyn. 

[seal.] F. L. MAGRUDER, 

Notary Public, D. C. 


Supreme Court of the District of Columbia 

Monday, January 3rd, 1921. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

******* 

Come now the parties hereto by their respective attorneys of record 
and thereupon defendant’s petition filed in this cause December 
22nd, 1920, having been considered, it is ordered the prayers of 
said petition be, and the same are hereby denied. 

Further upon consideration of the motion of plaintiff filed herein 
December 14th, 1920, to dismiss the appeal from the Municipal 
Court, it is ordered that said motion be granted. Whereupon said 
appeal is hereby dismissed and the papers from the Municipal Court 
are ordered remanded to be proceeded upon according to law 7 . 

From the foregoing, the defendant by his attorney, in 
9 open court, notes an appeal to the Court of Appeals and the 
maximum of an undertaking to operate as a supersedeas is 
hereby fixed in the sum of Five Hundred Dollars. 
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Memorandum. 

January 3, 1921.—Undertaking on appeal (supersedeas) approved 
and filed. 


Assignment of Errors. 

Filed February 5, 1921. 

******* 

The defendant appellant makes and files the following assign¬ 
ments of error in the above cause. 

1. The Court erred in denying the defendant’s petition to correct 
the Municipal Court record to show the admitted and undenied 
facts that the decision and judgment were not actually given and 
entered until Saturday, November 20, 1920. 

2. The Court erred in dismissing the appeal as the record by the 
petition which admittedly states the facts correctly, shows the ap¬ 
peal undertaking filed and approved within 6 days from November 
20, 1920 as Thanksgiving day November 25th and half of Satur¬ 
day November 27th and two Sundays are excluded, and the under¬ 
taking was approved before noon November 30, 1920. 

10 3. The Court erred in dismissing the appeal as the appeal 

undertaking approved by Judge Mattingly states the judg¬ 
ment was entered November 20, 1920, and the pencil memorandum 
of the judgment in the Judge’s own handwriting on back of the 
papers is not dated, and only the formal judgment in the clerk’s 
handwriting with Judge Mattingly’s signature affixed by a rubber 
stamp is dated November 19, 1920. The Court will be shown the 
original records. 

RAYMOND M. HUDSON, 
Attorney for Appellant, Defendant. 


Designation of Record. 

• # 

Filed February 5, 1921. 

******* 

In copying the record for the transcript for the Court of Appeals 
the clerk will copy the following: 

1. Entire Municipal Court Record. 

2. Motion to dismiss Appeal. 

3. Petition of defendant to correct record of Municipal Court. 

4. All orders of the Court. 

5. Assignment of Errors. 

6. Designation of Record. 

RAYMOND M. HUDSON, 
Attorney for Appellant, Defendant. 
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11 To T. 0. King, Esq., 

Attorney for Plaintiff: 

Take notice that on February 10, 1921, I will apply to the Clerk 
for a transcript of the Record in the above cause on the foregoing 
designation of the record and the attached assignment of errors to 
be transmitted to the Court of Appeals. 

RAYMOND M. HUDSON, 
Attorney for Appellant, Defendant. 


12 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 


I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 11, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 64,817 at Law, wherein 
Wm. S. Phillips is Plaintiff and Edward Draslyn is Defendant, as 
the same remains upon the files and of record in said Court. 


In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 9th day of February, 1921. 

[Seal Supreme Court of the District of Columbia.] 


MORGAN H. BEACH, 

Clerk. 

E. W. 


_Endorsed on cover: District of Columbia Supreme Court. No. 
3510. Edward M. Dreslin, appellant, vs. Wm. S'. Phillips. Court 
of Appeals, District of Columbia. Filed February 18, 1921. Henry 
W. Hodges, clerk. 


(3486) 
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IN THE 



APRIL TERM, 1921. 


No. 3510. 


EDWARD M. DRESLIN, Appellant, 

v. 

WM. S. PHILLIPS, Appellee. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

This cause was originally instituted in the Municipal 
Court by the appellee, landlord, against the appellant, 
tenant, to recover possession of premises numbered 205 V 
Street N. E., Washington, D. C. The cause came up for 
trial in the Municipal Court on November 19, 1920, when 
the judge stated he thought the 30-day notice was insuffi- 

n 
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cient; whereupon plaintiff, appellee here, asked to be allowed 
to present authorities the next day, and on the following 
day, November 20, the case was heard again, and the judge 
reversed his ruling of the previous day and made a pencil 
memorandum on the summons and complaint, but without 
dating or signing it, giving judgment for the plaintiff, and 
an appeal was taken. This was just before noon Saturday, 
November 20, and as the clerk’s office closed at noon, the 
clerk probably did not get the papers until Monday, Novem¬ 
ber 22, and then found the undated and unsigned memo¬ 
randum, in the judge’s handwriting, entering up the 
judgment on the back of the complaint, dating it November 
19, the return day of the summons and the date on which 
the case was first heard and continued, and attached the 
judge’s name to it wdth a rubber stamp. 

Counsel for the appellee does not deny that the foregoing 
are the facts, nor does anyone deny it, and they are so set 
out in the Petition to Correct Record (Rec., 5), which Jus¬ 
tice Siddons allowed to be filed, but denied granting the 
relief asked. 

Defendant filed an approved undertaking on appeal to 
the Supreme Court of the District of Columbia before noon 
on November 30. The undertaking stated that judgment 
was entered on November 20, and the judge approved and 
signed the undertaking containing this statement, and this 
is the only place in the record where he actually signed a 
statement showing when the judgment was rendered. 

The plaintiff made a motion in the Supreme Court of 
the District of Columbia to dismiss the appeal because the 
undertaking was not given within the time limited, and 
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Justice Siddons allowed the motion, and this appeal from 
the judgment of dismissal was taken by the defendant. 

Assignment of Errors. 

The errors complained of in the record will be discussed 
in this brief in the following order: 

1. The court erred in denying the defendant's petition 
to correct the Municipal Court record to show the admitted 
and undenied facts, that the decision and judgment were 
not actually given and entered until Saturday, November 
20, 1920. 

2. The court erred in dismissing the appeal, as the record, 
by the petition, which admittedly states the facts correctly, 
shows the appeal undertaking filed and approved within six 
days from November 20, 1920, as Thanksgiving Day, No¬ 
vember 25, and half of Saturday, November 27, and two 
Sundays are excluded, and the undertaking was approved 
before noon November 30, 1920. 

3. The court erred in dismissing the appeal, as the ap¬ 
peal undertaking, approved by Judge Mattingly, stated the 
judgment was entered November 20, 1920, and the pencil 
memorandum of the judgment, in the judge's own hand¬ 
writing on back of the papers, is not dated, and only the 
formal judgment in the clerk's handwriting, with Judge 
Mattingly's signature affixed by a rubber stamp, is dated 
November 19, 1920. 

The court will be shown the original records. 


2 1 
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Denying Correction of Record. 

Where a judgment of a justice of the peace, or other in¬ 
ferior court not a court of record, is filed in a court of rec¬ 
ord, the latter court has power to amend and correct it. 

Brown v. Fersinger (S. C. D. C.), 43 W. L. R., 56. 

Babb v. Bruere, 23 Mo. App., 604. 

Hilton v. Sinsheimer, 5 N. Y. Civ. Proc., 355. 

Maidencreek Tp. v. Berks County, 1 Woodward, 48. 

In this case the error in entering up the date of the judg¬ 
ment by the clerk is undenied by the appellee and sworn 
to by the appellant (who was present in court both days) 
in his petition to correct the record (Rec., 5). Therefore 
the court below should have allowed the papers sent up 
from the Municipal Court, being not a court of record, to 
be corrected, according to the petition, especially as the 
date is correctly shown in the undertaking, which Judge 
Mattingly approved and signed (Rec., 3). 

See Hershey v. Baer, 45 Ark., 240. 

It has frequently been held that amendments should be 
allowed in appellate courts with great liberality, in proceed¬ 
ings originating in the courts of justices of the peace, in all 
cases where the cause of action and the parties are the same 
as before the justice. 

In support of this, see— 

Johnston v. Fessler, 7 Watts (Pa.), 48; 32 Am. Dec., 
738. 

Finch v. Gregg, 126 N. C., 176; 35 S. E., 251; 49 
L. R. A., 679. 
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The appellate court can modify the judgment according 
to the justice of the case, without regard to technical errors, 
according to— 

Brownell v. Winnie, 29 N. Y., 400; 86 Am. Dec., 314. 

Neighbert v. Hornsby, 100 Tenn., 82; 42 S. W., 
1060; 66 A. S. R., 736. 

A substantial compliance with the law requiring an ap¬ 
peal bond is. however, ordinarily sufficient, according to— 

State v. White, 40 Wash., 560; 82 Pac., 907; 2 L. 
R. A. (N. S.), 563. 

In the case at bar the defendant in the Municipal Court 
had a good defense under the Ball Rent Act, but as the case 
came up for trial before the decision of the United States 
Supreme Court in Block v. Hirsh, 49 W. L. R., 242, up¬ 
holding the said rent act, was rendered, such defense was 
not recognized. As the undertaking on appeal in the 
Municipal Court (Rec., 3) clearly shows, as well as the 
uncontradicted, oath-supported petition to correct record 
(Rec., 5), the judgment was rendered in the Municipal 
Court on November 20, 1920, and therefore it was error 
to dismiss the appeal merely because the clerk incorrectly 
entered the judgment as of November 19, 1920. But even 
if there was a doubt as to whether the appeal undertaking 
was filed in time, according to the decisions before cited, 
the alleged reason for dismissal being technical and not 
affecting the merits, the case should have been heard de novo 
in the Supreme Court of the District of Columbia on its 
merits, as there was a substantial compliance at least and 
obviously a bona fide attempt to comply literally with sec¬ 
tion 31 of the Code. 
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So, looking at the case from its worst aspect from defend- 
ant-appellant ’3 point of view, the judgment of the lower 
court appears erroneous. 

If a court pronounces judgment from the bench, 
* * * and if a mistake is made in the entry, * * * 

such mistake may be corrected at a subsequent term of 
court, according to— 

Comstock v. Boyle, 134 Wis., 613; 114 N. W., 1110; 
126 A. S. R., 1033. 

The action of a court cannot be falsified by the failure 
of a mere ministerial officer to perform his duty, and a 
party has a right to have the record show what the court 
did in his case, as was held in— 

Brown v. Fersinger (S. C. D. C.), 43 W. L. R., 56 
(before cited). 

Day v. Goodwin, 104 la., 374; 73 N. W., 864; 65 
A. S. R., 465. 

The court has power to correct a misprision of the clerk 
as to the date of entry of a decree, though the term has ex¬ 
pired and an appeal has been taken, according to— 

Ommen v. Talcott, 180 F., 925. 

A mere clerical error arising from inadvertence or the 
formal misprision of clerks, other employees or officers may 
always be corrected by the court, so as to make the judg¬ 
ment speak the truth, even after the term, according to— 

Ecker v. New Windsor First Nat. Bk., 64 Md., 292; 
1 Atl., 849. 

Balch v . Shaw, 7 Cush., 282. 

Fay v. Wenzell, 8 Cush., 315. 
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A clerical error in the date at which judgment was ren¬ 
dered may be corrected, according to— 

Ecker v. Bank (supra). 

Day v. Argus Printing Co., 47 N. J. Eq., 594; 22 
Atl., 1056. 

Where an order made on July 13, 1907, required an 
executor to give bond by July 18, 1908, it was not error 
on July 16, 1907, to change the date for the giving of the 
bond to July 25, 1907, for the date as originally fixed was 
evidently an inadvertent clerical error. This was decided 
in— 

Hurt v. Hurt, 47 So., 260. 

% 

Mistakes in the entry of judgment may be corrected, 
when the record of the cause furnishes the means of making 
the proper correction, as decided by— 

Pritchard v. Mines, 106 N. E., 411; 56 Ind. App., 
671. 

In the above-noted case a change from “range 1 west” to 
“range 1 east” was allowed. It was also held that in mo¬ 
tions to correct records by nunc pro tunc entries, special 
pleadings are not necessary, but all proper evidence may 
be heard under the motion, and Gray v. Robinson, 90 Ind., 
527, was cited. 

A court has the right to, and should, change the record 
of a cause so as to make it speak the truth as to the date 
of the entry of judgment, as held in— 

T. C. Power & Bro. v. Turner, 97 P., 950; 37 Mont., 
521. 
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Where the clerk did not enter a judgment of record as 
of the proper date, the court should have corrected the judg¬ 
ment entry on motion made as required by statute, though 
the mistake was not evident, was held in Greazel v. Price, 
112 N. W., 827; 135 Iowa, 364. 

The above case also holds as follows: 

“But as there is no appealable judgment until an 
entry thereof is made of record, either party is en¬ 
titled to have the record show the true date of entry. 
And a failure on the part of the clerk to so enter 
the judgment would be error. If the rule were 
otherwise, the clerk or the successful party, by acci¬ 
dent or design, might effectually prevent an appeal. 
* * * We conclude that, there being no dispute 

as to the facts, the court below was in error in refus¬ 
ing correction of the judgment entry.” 

The herein-cited cases and many others clearly show that 
a manifest error, like the one in this case, can and should 
be corrected in the interest of common justice, so that the 
case may be proceeded with upon a correct record. 

Dismissal of Appeal. 

Assignments of error numbers 2 and 3 will now be con¬ 
sidered together. Having shown that the judgment was 
actually rendered on November 20 by the appeal under¬ 
taking and by the sworn petition of appellant, and that a 
clerical error may and should be corrected, it is obvious that 
the appeal undertaking was filed in time, as stated in assign¬ 
ment of error number 2. In support of this see: Swenk v. 
Nicholls, 39 App. D. C., 350. 
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The undertaking being obviously filed in time and ap¬ 
proved by Judge Mattingly for an “appeal from the judg¬ 
ment of the said court rendered against him (the appellant) 
in the above-entitled cause on the 20th day of November, 
1920” (Rec., 3), it was error for the court below to dismiss 
the appeal, because “no undertaking was given, nor ap¬ 
proved by the court below T within the time limited,” etc., 
as set out in plaintiff’s motion to dismiss. 

It is not understood why appellee should attempt or de¬ 
sire to win a point founded on a mere clerical error and 
against the justice and merits of the cause. Modern courts, 
aa a rule, do not adhere strictly to technicalities, especially 
where substantial rights are involved. 

Conclusion. 

From the foregoing statement of the case, citation of au¬ 
thorities, and argument, it is thought that this honorable 
court will clearly see (1) that the merits of the cause, under 
the Ball Rent Act, are on the side of the appellant; (2) 
that appellant was deprived of a hearing on the merits in 
the court below, merely because the clerk entered the orig¬ 
inal judgment as of the day before it was actually rendered; 
(3) that the Supreme Court of the District of Columbia, 
having jurisdiction of the cause and the original papers, 
should have either corrected the date of entry of the original 
judgment and then heard the cause on the merits or it 
should have ignored the technical point raised in the motion 
to dismiss and heard the case on the merits with the record 
as it stood, the appeal having been allowed by the Municipal 
Court. 
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It is therefore respectfully urged that the judgment of 
dismissal be reversed and the cause remanded to the Su¬ 
preme Court of the District of Columbia, with directions to 
entertain the appeal as to its merits after correcting the 
record as requested in the petition. 

Respectfully submitted, 

TOWSON PRICE, 

Attorney for Appellant. 


(4545) 































iln thf (Enurt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

Apr! l Term, 1921. 


No. 3510. 


EDWARD M. DRESLIN, APPELLANT, 

vs. 

WM. S. PHILLIPS, APPELLEE. 


BRIEF ON BEHALF OF APPELLEE. 


Statement of the Cause. 

This is what is commonly known as a landlord and 
tenant proceeding, instituted in the Municipal Court 
of the District of Columbia by Wm. S. Phillips, appellee, 
against Edward M. Dreslin, appellant, to recover 
possession of premises numbered 205 V Street North¬ 
east, Washington, in the District of Columbia. The 
cause came on to be heard in the Municipal Court on 
the nineteenth day of November, 1920, and after trial 
judgment for the possession of the premises and costs 
was entered for appellee (Rec., p. 3). From this judg¬ 
ment appellant, in open court, noted an appeal to the 
Supreme Court of the District of Columbia. On the 
thirtieth day of November, 1920, appellant offered to 
and procured the approval of the judge who tried the 
cause of an undertaking on appeal. 

Thereafter the cause was duly docketed in the said 
Supreme Court of the District aforesaid, and on the 
fourteenth day of December 1920, appellee filed a 
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motion to dismiss the appeal for the reason that no 
undertaking was given, nor approved by the court 
below, within the time limited and prescribed by section 
numbered thirty-one of the Code of Laws for the District 
of Columbia (Rec., p. 4). Pending the court’s decision 
on this motion to dismiss, appellant filed in the cause 
a paper writing which he designates as petition to 
correct record (Rec., p. 5). In this said paper writing 
appellant attempted to controvert the record of the 
cause in that he alleges that the judgment of the 
Municipal Court was as a matter of fact entered on the 
twentieth day of November, 1920, instead of the nine¬ 
teenth. 

Thereafter, the learned justice below, having duly 
considered the cause, on the third day of January, 1921, 
rendered judgment therein, denying all the prayers of 
appellant’s said paper writing and granting appellee’s 
motion to dismiss the appeal (Rec., p. 6). It is from this 
judgment that appellant has appealed to this court, 
alleging that the court below committed three errors. 


ARGUMENT. 

The first error alleged by appellant is as follows: 

“The court erred in denying the defendant’s 
petition to correct the Municipal Court record 
to show the admitted and undenied facts that 
the decision and judgment were not actually 
given and entered until Saturday, November 
20, 1920” (Rec., p. 7). 

If the courts of this jurisdiction were permitted to 
take cognizance of, consider alleged facts stated therein 
and grant the relief prayed in such a paper writing as 
appellant has filed in this cause and which he terms 
‘ 'petition to correct record,” it would mean the passing 


from order into chaos. Untold confusion and delay 
would occur. It would mean the abolition of all laws 
of pleading and practice. For what is this paper writ¬ 
ing? By what name is it known in the law of pleading? 
So far as I have been able to ascertain it is a creature 
unknown to the law of pleading and practice in this 
jurisdiction. 

If this court should decide that this paper writing, 
being under oath, should have been treated as, and 
considered by the court below as an affidavit, then, the 
law governing its disposition is well settled: 

“And the verity of the record may not be 
impeached in the manner attempted. To permit 
it to be thus contradicted would overrun well- 
established rules of procedure and lead to much 
confusion. 

“The record imports absolute verity; an affi¬ 
davit of a witness does not; and when the court, 
which in addition may be supposed to have 
personal knowledge of the fact, sustains the recital 
in the record as against the statement in the 
affidavit, its ruling can not on review be adjudged 
erroneous.” 

Johnsons. United States,38 D. C. App.,347. 

“And as the record imports verity it can not 
be contradicted by an affidavit which counsel 
filed in the case.” 

Johnson vs. United States, 225 U. S., 405. 

“An affidavit in a cause can not be considered 
on appeal when it contradicts the record.” 

Columbia Heights Realty Co. vs. Macfar- 
land, 31 D. C. App., 112. 

From the aforegoing decisions it is perfectly apparent 
that even with a liberal construction placed upon the 
said paper writing the court below did not err in its 
decision. 
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Appellant cites several cases which he contends 
support his alleged error, but upon close examination 
it will be found that none of them are in point with the 
case at bar. In all of them the alleged mistake in the 
record was called to the attention of the court in the 
proper manner in the court of original jurisdiction, or 
the correction was made by virtue of a statute of the 
state in which the cause was tried, as in the case of 
Brown vs. Fersinger, S. C. D. C., 43 W. L. R., 56, the 
court below allowed the record to be corrected by virtue 
of section number 29 of our Code. 

Therefore, it is submitted by appellee that appellant 
has failed to cite to this court a single authority to 
support his contention that the court below erred as 
assigned by him in number one of his assignment. 

The second error alleged by appellant is as follows: 

“The court erred in dismissing the appeal as 
the record by the petition which admittedly 
states the facts correctly, shows the appeal under¬ 
taking filed and approved within six days from 
November 20, 1920, as Thanksgiving Day, No¬ 
vember 25th, half of Saturday, November 27th, 
and two Sundays are excluded, and the under¬ 
taking was approved before noon November 
30, 1920” (Rec., p. 7). 

This alleged error does not raise any question of law 
that is not in issue in number one of his assignment, for 
the court could not consider the alleged facts contained 
in appellant’s paper writing when he had denied all 
of the prayers of the same. 

The third error alleged by appellant is as follows: 

“The court erred in dismissing the appeal as 
the appeal undertaking approved by Judge 
Mattingly states the judgment was entered 
November 20, 1920, and the pencil memorandum 
of the judgment in the judge’s own handwriting 
on back of the papers is not dated, and only the 


formal judgment in the clerk’s handwriting with 
Judge Mattingly’s signature affixed by a rubber 
stamp is dated November 19, 1920. The court 
will be shown the original records” (Rec., p. 7). 

Can it be said that a court in considering a case upon 
appeal is bound to accept as a fact a mere recital in an 
undertaking that the judgment was entered on a certain 
date as against the record of the cause that the judgment 
was entered on a different date? Certainly to so hold 
w r ould be opening the gates to confusion and fraud, and 
would destroy the effect of section number thirty-one 
of our Code. The record imports verity and if it can 
not be contradicted by an affidavit then surely it can 
not be contradicted by a mere recital of this sort. 

Would it not be easy to procure the approval of an 
undertaking after the time had expired under said 
section number thirty-one of our Code? The judges 
of the Municipal Court decide numerous cases each day 
and should they be required to remember the date of 
judgment of each case,-or should they be required to 
search the record of a case before approving an under¬ 
taking on appeal? To so hold would be against reason 
and justice for if an approval is wTongfully obtained 
the party against whom the grievance is committed 
has his remedy in the court above where he can have 
the appeal dismissed even as appellee here has done. 
Knowing this the judges of the Municipal Court were 
more or less lax in approving these undertakings and 
the position of appellant is absurd in contending that 
the court above is bound by any recital in the said under¬ 
taking other than for the purpose of ascertaining its 
sufficiency to protect the interest of appellee. 

There is an effort made by appellant in his brief at 
this stage to invoke the aid of the so-called “Ball Rent 
Law.” The record of this case in this court will show 
that the court has considered that question in deciding 






a motion filed by appellant for summary reversal. 
Also on this question permit me to call to the attention 
of the court its decision in the case of Lehker vs. Joyce, 
49 W. L. R., 437. 

The aforegoing considered it is respectfully submitted 
by appellee that there was no error committed by the 
learned justice below and that the judgment of the 
Supreme Court of the District of Columbia must be 
sustained in this cause. 

Respectfully submitted, 

THOMAS O. KING 

Attorney for Appellee. 













